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by
g COMPLIANCE REFINERY CYGNUS

FINANCIAL ADVICE SERVICE DISCLOSURE A

1. INTRODUCTION

This guide is prepared by Cygnus Law and presented by Compliance Refinery. Inthis guide we summarise the new disclosure obligations of financial advice
providers (FAPs) & financial advisers set outin the Financial Markets Conduct Regulations 2014 (Regulations). The guide is set outinthe followingsections:

Section Page
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3. InformationTo Be Disclosed- General Matters................ 7

4. InformationTo Be Disclosed- SpecificDisclosure............. 10

The new disclosure obligations apply from 15 March 2021 and replace disclosure obligations atlaw priorto that date. The new disclosure obligations are part of
widerreforms of the regulation of financial advice services from that date. There are related obligations in the Financial Markets Conduct Actand the Code of
Professional Conduct for Financial Advice Services (Code). We consider some of those related obligationsin this guide.

The new disclosure obligations replace requirements to provide static & inflexible disclosure documents underthe Financial Advisers Act. Underthe new disclosure
regime there are no mandated disclosure documents- there is significant flexibility with respect to how disclosure is made. Thissupports FAPs & theiradvisersto
implement disclosure in away that ensures clients are best able to engage with the information provided.

The guide focuses on disclosure obligationsin relation to FAPsthat deliveradvice through financial advisers.

About Compliance Refinery

Cygnus Law provides legal advice & support to a wide range of businesses. Our keyservices include: Compliance Refinerymakes it easyfor Advisers to be infront ofclients and not s pendingtheir time

e  Practical help to support newand established financial service providers to meet regulatory unproductively. Our customers come to us because what they have been doing hasn’t been working
requirements and commercial objectives. as well astheywouldlike. Theyhaven’t had change thatintegrated into their business. Some have

e Supportforbusinesses to establish and succeed through effective commercial agreements, had starts and stops, some have previous providers that provided solutions that were manual or
transactions and compliance. didn’t have uptake intheir business. Theyalsorealise that the changesinthe industryare significant

. Help to understandthe law’s impact on your business and how the law can be used to achieve and theywanthelpusheringthemselves into their nextincarnation. We have great relationships and
commercial solutions. love workingwith our customers. For more information please contact Steve Burgess on 0275 20477

Formore information please contact Simon Papaon 022 644 7193 oratsimon@cygnuslaw.nz. orat Steve @compliancerefinery.co.nz

Please note that this guide provides summary information only & is not a substitute for legal advice. Seek advice before applying the information to particular circusmtances. Cygnus Law Ltd & Compliance Refinery Ltd accept no liability for errors or omissions.
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2. OVERVIEW OF DISCLOSURE OBLIGATIONS

FAPs and financial advisers must disclose information to retail clients including potential retail clients.

Information must be disclosed inrelation to the following matters (with some differences at each disclosure stage):

Information disclosure is
required atfourdifferent
stages

The identity and address of the FAP and the identity of the financial adviser

The regulated status of the FAP (eitherlicensed, an authorised body or exempt)

The nature & scope of advice provided (and limitations) including details of products advised on
Commissions and otherincentives (where material)

Other conflicts of interest (where material)

Fees chargedto the client

Disciplinary history (if relevant)

The internal complaints process and details of the dispute resolution scheme

Legal duties of the FAP and adviser

Whenis disclosure required? (responsibility) Purpose of disclosure

At all times (on a website* oron request) To give retail clients access toinformation that will helpthemtofind a
(FAPresponsible) FAP that meetstheirneeds.

When nature/scope of financial advice is To give retail clients information that will help them to make an informed
known (Adviserresponsible) decision about whetherto seek, obtain, oract on advice.

When financial advice is given To give retail clients information that will help them to make an informed
(Adviserresponsible) decision about whetherto act on advice they have been given.

Whenthere is a complaint -
(FAP or adviserreceiving complaint responsible)

* Where awebsite is maintained by oron behalfof a FAP.

If an internetsite is maintained by or on behalf of a FAP certaininformation has to be made available ontheinternetsite (Stage1).
The same information must also be provided at any time on request fromamember of the public, whetherornotthe FAP has an
internetsite.

Guide to Finandal Advice Service Disdosure



Overview of Disdosure Obligations

There is significant discretion when making disclosure at Stages 2, 3 and 4:

e Disclosure canbe verbal and/orinwriting. Butif disclosure is notgiveninwritingthe client must be told thatthe disclosureis
available in writing, onrequest.
Disclosure made “in writing” includes disclosure made electronically, forexample via awebsite, email or text message.

e Disclosure can be made in different ways at each stage.

e Disclosure canbe provided at the appropriate part of the advice process (within limits), so allowing disclosureto be made when
clients are best placed to engage with and understand the information disclosed.

The actual commission, benefit or otherincentive (whether monetary or non-monetary, direct orindirect) must be disclosed

(including the actual value of monetary payments) to the client if all of the following criteria are met:

e The commissionorincentive is provided to a FAP, adviserora connected person.

e The commissionorincentive is provided as aresult of the advisergiving the advice orthe client actingon the advice e.g. acquiring
a financial product.

e Avreasonable client would expect the commission orincentiveto (orto be likely to) materially influence the advice given.

“Incentive” isabroad term, for example itis likely toinclude “soft commissions” such as trips available for meeting targets.

The “reasonable client” standard can be difficult to apply, asit requires consideration not only of the mind-set of areasonable client,
but of how that reasonable client would expect another person (afinancial adviser) torespond toincentives. Inthe absence of
guidance fromthe FMA and relevant Courts decisions, we recommend taking a cautious approach. However, one of the examples of
disclosure inthe Regulationsisinstructive - “We will receive acommission of 10% of the first year’s premium from XYZ Limited if you
take out this policy”. Thisindicates a presumption that material commissions must be disclosed.

Conflicts of interest (other than commissions & incentives) must be disclosed if a reasonable client would expect the interest to (orto
be likely to) materially influence the advice given. Anexample of aconflictis advisingon a bond, share or other productissued bya
company of whichthe adviserisa director.

Guide to Finandal Advice Service Disdosure



Overview of Disdosure Obligations

Previous disclosure does not need to be updated except where therehas been a “material change”. Achangeis materialifa

reasonable client would expect the change to (orto be likely to) materially influence adecision about whetherto seek or obtain

advice, orto act on advice given. Where an updateisrequired the client may be given either:

e anupdatedversion of the information; or

e an explanation of what has changed only, forexamplean email to the client that states that the adviserisnolongeradvisingon
the products of a particular provider, orthat a certain fee payable tothe FAP has increased.

Form & Manner of Disclosure

When disclosinginformation FAPs and theiradvisers must ensurethat the information:

e |spresentedinaclear, concise, and effective manner (this supports keeping disclosure brief and to the point). Thisisreinforced
by Code Standard 1 (treat clients fairly), which includes an obligation to communicate with clientsin atimely, clearand effective
manner. Jargon should be avoided and technical terms should be explained in plain English.

e Isgivenprominenceifitis presented with otherinformation. Sodisclosurecanbe made in other documents, forexample a
statementof advice, provideditis given prominence.

e |Ifitis presentedinwriting, mustbe inaformat, font, and type size thatare easily readable.

e Isgiveninwriting, if requested by the recipient (if the disclosure is not otherwise provided in writing).

e |sprovidedfree of charge.

ConsiderPurpose

The purpose of disclosure at each stage (except Stage 4) isrelevantand needs to be considered when deciding how, when, where
and whatto disclose. In particular, the Regulations don’t always provide all relevant details so, if you're uncertain about what to do,
adoptan approach that is consistent with the relevant purpose.

Avoid providing false or misleading information

FAPs and advisers mustalso ensure that required disclosures are not false or misleading, are not likelyto mislead and do not omit

any information required by the Regulations, wherethat would be materially adverse from the client’s perspective. Relevant

additional considerations are:

e Astatementaboutafuture matter (includingthe doing, or notdoing, of an act) is misleading if the person making the statement
does not have reasonable grounds for makingit.

e Evenifthe effectis not “materially adverse” (so there isno breach), false, misleading or omitted information may still constitute
a breach underanother part of the Regulations orunderotherlaw.

Guide to Finandal Advice Service Disdosure



Overview of Disdosure Obligations

Consider Code Standard 2 (Act with Integrity)

Code Standard 2 requires FAPs and financial advisers who give advice to act withintegrity atall times. Thatapplies notonlytogiving
advice butalsoto “surrounding & supporting” practices, including when:

e describingthemselves & theirbusiness

e publishing & sharinginformation with clients, prospectiveclients & the public.

Compliance with the Regulations will support compliance with Code Standard 2 but the integrity Code standard will ap ply toawider
range of interactions with clients and others.

Record Keeping

The Regulations do notrequire that particular records of disclosure be kept. Record keeping obligations are set outin otherlaw
including the standard conditions for FAP licences. Itwould be advisable to keep records of disclosure, being relevant documents or
otherevidence thatthe required information was provided (including logs that verify that documents/information weresent
electronically to clients), in order to clearly demonstrate compliance with disclosure obligations.

Guide to Finandal Advice Service Disdosure



3. INFORMATION TO BE DISCLOSED- GENERAL MATTERS

We set out below general matters relevantto disclosure at each of Stages 1, 2 and 3. Inthe nextsection we set out specificdisclosure required at Stages 1 to 4.

Required information must be disclosed atall
times by the FAP if it maintainsan Internetsite
or a siteis maintained onits behalf.

The internetsite must be easily accessible to

the publicat all reasonable times. The

information (oralinkto it) must eitherbe:

e prominentlydisplayed onthe home page;
or

e onanappropriate section of the site- the
homepage mustinclude aprominentlink to
that section.

The FAP must make the required information
available inwriting on request from amember
of the public, whether or not the FAP has an
internetsite.

Disclosure isrequired whenboth (1) & (2) apply:
(1) The adviserknows (orshould know) the nature
& scope of advice:
o theclientisseeking;or
e theadviserisgivingorintendingtogive.
(2) There are reasonable grounds for concluding
that the FAP or the adviser may give the
advice.

So disclosure obligations can apply evenif a person
isnot actively seeking advice includingif financial
adviceisincludedinanadvertisement.

Examples: Disclosure required:

Advertisement: “XYZ Loans is the best personal
finance optionif youneedtobuya car”. But
disclosure is notrequiredif the advertisement
says: “Call us today about obtainingapersonal loan
from XYZ Loans.”

Client meeting: Afteraninitial meetingwith a
potential client, during which the potential client
indicated the type of advice they are seeking.

Disclosureis likely to be provided at the same time
as complying with the adviser duty insection 431J
to take reasonable stepstoensure the client

Stage 3 disclosure may be provided atthe same
time as complying with Code Standard 4 (ensure
that the clientunderstands the financial advice).
So processes & documents can be designed to
achieve efficient compliance with both
obligations.

Stage 3 disclosure isto be made at the time the
adviceisgivenbutitcan be earlier (if known).
This permits Stage 3 disclosure to be made at the
same time & togetherwith Stage 2 disclosure.

Disclosure can be provided immediately after
providing advice, if not practicable at the time
advice isgiven.

Where a formal statement of advice (orsimilar
document) is provided at Stage 3 the disclosure
could be made in that statement of advice,
provided the disclosure is appropriately
emphasised.

Stage 3 information does not have to be repeated
if the Stage 3 information was previously disclosed
to the clientand has not materially changed

Guide to Finandal Advice Service Disdosure




Informationto be Disclosed- General Matters

understands the nature/scope of the advice (&
limitations).

Stage 2 & Stage 3 disclosure can be made at the
same time, if the relevantinformationis available.
This may be possible in simpleradvice scenarios.
Example: When advice is provided overthe phone
by an employed adviser of a product providerin
relation to a single product of that provider such as
acar insurance policy.

It may be advisable for some FAPs providing advice
services on more complex matters (forexample
advice inrelationto personal riskinsurance
generally orinvestment planning) to have an
agreement (including ascope of service) witha
potential client at Stage 2 (since the FAP has
obligations tothe potentialclient, even though the
potential client may not act on the advice). An
optionthenisto provide relevantdisclosure inthe
agreement. Forexample, disclosure of the nature
& scope of the advice could beincludedin the
service description, with the disclosure required by
the Regulations appropriately emphasised (to
distinguish non-advice services, forexample
assisting clients with the product application
process and with claims (forinsurance)).

Stage 2 information does not have to be repeated
if the Stage 2 information was previously disclosed

(takinginto accountall otherinformation provided
at Stage 2 & Stage 3) but the client may request
that the same information be given again.

The FAP can provide the information on the
adviser’s behalf.
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Informationto be Disclosed- General Matters

to the clientand has not materially changed (taking
into account all otherinformation provided at
Stage 2), but the client may request that the same
information be given again.

The FAP can provide the information on the
adviser’s behalf.

Guide to Finandal Advice Service Disdosure



4. INFORMATION TO BE DISCLOSED- SPECIFIC DISCLOSURE

We set out below specificinformation thatis required to be disclosed at each stage by reference tothe type of information to be disclosed.
KEY

Areas where information disclosure is (or may be) required.

Licensinginformation e Statementtothe effect (asapplicable):

- Licensed FAP: The FAP holds a licence
issued by the FMA to provide
financial advice services.

- Authorised Body FAP: The FAP is
authorised by a licence issued by the
FMA to provide financial advice
services & the name of the licensee.

- Exempted FAP: The FAP is exempt
from the requirementto holda
licence.

e A brief summary explaining each
condition of the licence that limits or
restricts the advice that may be given.

Identity information The information must be clearly identifiedas | Financial adviser mustdisclose:
havingbeen provided by the FAP and must e Adviser'sname
disclose: e That he/sheisafinancial adviser
e Thename of the FAP e Thename of the FAP the adviseris giving
e The address of the FAP. advice on behalf of.

Guide to Finandal Advice Service Disdosure



Information to be Disclosed- Specific Disclosure

Nature & scope of
advice (and limitations)

e Typesoffinancial advice products advised
on.

e [fadviceislimitedto products of
particular product providers, a statement
to that effectand:

- the names of the providers; or

- adescriptionthatallows the
providers to be identified
Example: “Companies on the NZX50.”

e Brief explanation of any material
limitations or restrictions on the scope of
financial advice services that can be given.
“material” meansinformation that would
materially influence aclientin deciding
whetherto seekorobtain advice froma
FAP.

The same information as specified for Stage
1 exceptthatanylimitations and restrictions
on the nature and scope to be disclosed at
Stage 2 relate to the financial advice that can
be given (not the financial advice services).

If the information disclosed at Stage 2 has
materially changed (takinginto account all
otherinformation disclosed at Stage 2),
provide an updated version of the
information oran explanation of what has
changed.

Example: A change of a product provider(s)
since disclosure at Stage 2.

Commissions & other
incentives

If a commission, benefit orotherincentive

will ormay be giveninrelation to the advice,

a brief explanation of:

e When (orinwhat circumstances) it
will/may be given.

e The stepsthat have been/will be taken to
manage conflicts of interest.

Note: The explanation may describe
commissions orotherincentives thatare of a
similarkind as a class, and need notitemise
each separate commission orincentive.

If a commission, benefit orotherincentive

will ormay be giveninrelation to the advice,

for each commission, benefit orincentivea

brief explanation of:

e When (orinwhat circumstances) it
will/may be given.

e Who will giveitandto whomitwill be
given.

e The amount/value (orhow that will be
determined).
Example: “We receive commissions from
the relevantinsurance companyif you
take out insurance following ouradvice.

To the extent not already disclosed at Stage 2,
disclose the information on commissions,
benefits and otherincentives required under
Stage 2. The disclosure atStage 3 isnot
subjecttothe obligationto be “brief”. That
means the description may be more
extensive. However, the overall obligation to
be clear, concise & effective applies so this
willinform the extent of disclosurerequired.

If the actual commission/incentive was not
disclosed at Stage 2 (eitheran amount or by
way of a formula), the actual

Guide to Finandal Advice Service Disdosure
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Information to be Disclosed- Specific Disclosure

The commissions are between 7% and
12% of the firstyear’s premiums of your
policy-the amount depends on which
insurance company and whichinsurance
policy you choose.”

o Thestepsthat have beenor will be taken
to manage conflicts of interest.
Example: “We follow an advice process
that ensures our recommendations are
made on the basis of yourgoalsand
circumstances.”

commission/incentive must be disclosed at
Stage 3. That’sthe case evenifthe actual
amountis within arange disclosed at Stage 2.
Example: “We will receive acommission of
10% of the first year’s premium from XYZ
Limited if you take out this policy.”

Conflicts of interest
(otherthan
commissions & other
incentives)

If conflicts of interest (otherthana

commission orincentive) existorare likely to

arise, a brief description of:

e the conflicts of interest

e stepsthat are/will be taken to manage
each conflict.

If conflicts of interest (otherthana

commission orincentive) exist orare likely to

arise, a brief description of:

e the conflicts of interest

e stepsthat are/will be taken to manage
each conflict.

To the extent not already disclosed at Stage 2,
disclose the information on conflicts of
interestrequired underStage 2. The
disclosure at Stage 3 is not subjectto the
obligation to be “brief”. That meansthe
description may be more extensive.
However, the overall obligation to be clear,
concise & effective applies so thiswillinform
the extent of disclosure required.

Feescharged by FAP to
client

If clients will or may have to pay any fees,
expensesorotheramountsto the FAP (or
another person connected with the giving of
the advice), a brief explanation of when orin
what circumstances those amounts will or
may be payable.

If clients will or may have to pay any fees,

expenses orotheramounts to the adviser (or

the FAP or another person connected with

the giving of the advice):

e Brief explanation of when (orin what
circumstances) the amountis payable

e Theamounts (if known) ora brief
description of how the amount will be

To the extent not already disclosed at Stage 2,
disclose the information on fees, expenses or
otheramounts payable required under Stage
2 (where available). The disclosure at Stage 3
isnot subjectto the obligation to be “brief”.
That means the description may be more
extensive, forexamplethe payment terms.
However, the overall obligation to be clear,

Guide to Finandal Advice Service Disdosure
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Information to be Disclosed- Specific Disclosure

determined and (if practicable) an
estimate

o A brief explanation of payment terms (if
known).

Note: It is not necessary to disclose fees

related to acting on the advice.

concise & effectiveapplies sothis willinform
the extent of disclosure required.

If the client will or may have to payfees,
expenses, orotheramountsinrelation to
acting on the advice, a statement to that
effect.

Examples:

“Furtherfees may be applicable if you follow
this advice.”

“[name of product provider] will also charge
you feesif you follow this advice.”

Reliability events
(including disciplinary
history)

Details of any relevant “reliability events” in
relation tothe FAP and the adviser.

“Reliability events” are some types of court,
disciplinary committee and regulatoractions
(and prior bankruptcy of an adviser).
Disclosure is notrequiredinrelationtosome
of those actions where:

e Avreasonable clientwould not expectthe
information to (orto be likely to)
materially influence the clientin deciding
whetherto seek orobtainadvice froma
FAP or its advisers.

e Informationonthe actionis confidential
and was not reasonably available to the
public.

Guide to Finandal Advice Service Disdosure
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Information to be Disclosed- Specific Disclosure

Complaints process &
dispute resolution
scheme

e An explanation of how to make a
complaint.

e An overviewofthe internal complaints
process.

o Detailsof the FAP’s dispute resolution
scheme (DRS), including:

- astatementtothe effectthatthe DRS
service is free andindependent, and
may helpinvestigate orresolve
mattersif not resolved by internal
complaints process

- name of the DRS

- DRS’scontact details.

e An explanation of how to make a
complaint.

e Anoverviewof the internal complaints
process.

o Detailsof the FAP’s dispute resolution
scheme (DRS), including:

- astatementsayingthatthe DRS
service isfree andindependent, and
may helpinvestigate orresolve
mattersif not resolved by internal
complaints process

- name of the DRS

- DRS’scontact details.

e Ifthe information above is publicly
available (e.g. disclosed at Stage 1 on the
internetsite of the FAP), astatementto
the effect thatthe informationis available
on that internetsite. But, if there have
been material changes to the previous
disclosure, provide an explanation of
what has changed.

Duties information

A statementto the effectthatthe FAP (and
any person giving advice onthe FAP’s behalf
e.g.an adviser) isbound by duties to:

e meetthe standards of competence,
knowledge and skill set outinthe Code

e give prioritytothe client’sinterests
e exercise care, diligence, and skill

A statementto the effectthat the FAP (and
any person giving advice onthe FAP’s behalf
e.g.an adviser) isbound by the duties to:

e meetthe standards of competence,
knowledge and skill set outinthe Code

e give prioritytothe client’sinterests
e exercise care, diligence, and skill

Guide to Finandal Advice Service Disdosure
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Information to be Disclosed- Specific Disclosure

e meetthe standards of ethical behaviour,
conduct, and client care setout in the
Code.

Note: References to the law do notneedto

be provided and the precise words of the law

do notneedto be used —disclosure should

e meetthe standards of ethical behaviour,
conduct, and client care setout inthe
Code.

Note: Proposed regulation updates will

permit disclosure by reference to the Internet

site disclosure required under Stage 1.

state the general effect of those duties.

The following information must be provided to the complainant, when a FAP oran adviser (orother person) receives a complaint:
e Anoverviewofthe FAP’sinternal complaints process.
e Detailsof the FAP’s dispute resolution scheme (DRS), including:

- Astatementtothe effectthatthe DRS serviceisfree and independent, and may help investigate orresolve matters if not resolved by the internal complaints
process.
- Name of the DRS & the DRS’s contact details.

Note:

e Acomplainantcaninclude aclientaswell asa person who may receive advice.

e A complaintisanexpression of dissatisfaction relating to the FAP’s financial advice service (including with respect to advice given by an adviser) towhich a response or
aresolutionis explicitly orimplicitly expected (a complaint does not need to be made in writing to be valid).

e Theinformation must be given within 2working days aftera complaintis received (orif thatis not reasonably possible, as soon as possible afterthattime). However,
if the complaintis resolved to the complainant’s satisfaction within those 2 working days then the information does not need to be given.

Guide to Finandal Advice Service Disdosure 15
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Steve Burgess

Mobile: 0275 20477
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